
 

 

 

  

 
   

 

 

 

 
 
In order to bring a balance of power play 
between employer and employee, the Basic 
Conditions of Employment Act (the BCEA)1 
makes provision for paid sick leave and 
circumstances under which this can be 
granted. It also makes provision for 
circumstances under which the employer may 
not pay the employee who alleges that he / 
she was sick during the period of absence. In 
addition to this Act, there are resolutions 
entered into between the employer and labour 
to regulate the management of sick leave in 
the Public Service. 
 
The Public Service Commission (PSC) often 
deals with grievances where employees 
complain about departments having declined 
their sick leave application and or also 
implementing unpaid leave without their 
consent. 
 
Other cases dealt with by the PSC include the 
number of years of experience when 
shortlisting for advertised posts. 
 
With the ever increasing use of technology 
and the impact it may have on its use by 
employees during employer time is another 
critical area to be looked into to minimise risks 
of litigation and poor service delivery. 
 
 _______________________ 
Public Service Commission 

January, 2018 
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POLICY AND PROCEDURE ON 
INCAPACITY LEAVE AND ILL-HEALTH 
RETIREMENT (PILIR) 
 
Introduction 
 
Section 22 of the BCEA provides for paid sick 
leave in a sick leave cycle of 36 months 
employment with the same employer. 
Section 23 further states that “an employer is 
not required to pay an employee in terms of 
section 22 if the employee has been absent 
from work for more than two consecutive 
days or on more than two occasions during 
the eight week period and, on request by the 
employer, does not produce a medical 
certificate stating that the employee was 
unable to work for the duration of the 
employee’s absence on account of sickness 
or injury.”  
 
In the Public Service, an employee is entitled 
to 36 working days sick leave with full pay 
over a three year cycle. It is common that in 
some instances an employee may require 
more days than the sick leave days available 
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to him / her in a cycle2. The question is, what 
will happen in the event where employee’s 
sick leave days are exhausted?   
  
In the Public Service sector this is dealt with 
in PSCBC Resolution 7 of 2000, which 
provides for disability management leave3.  
The Department of Public Service and 
Administration (DPSA) has also issued 
directives to provide clarity and certainty on 
the implementation of leave conditions in the 
Public Service.  
 
In August 2012, the Determination and 
Directive on Leave of Absence in the Public 
Service was issued. According to clause 15.1 
Incapacity leave is not an unlimited number 
of additional sick leave days at an 
employee’s disposal. Incapacity leave is 
additional sick leave granted conditionally at 
the employer’s discretion, read with the 
Policy and Procedure on Incapacity Leave for 
Ill-health Retirement determined by the 
Minister for Public Service and Administration 
in terms of the Public Service Act, 1994, 
(hereafter referred to as PILIR).” The 
Determination clearly provides that incapacity 
leave is not additional days at the employee’s 
disposal, but additional sick leave granted 
conditionally at the employer’s discretion.  
  
This article will focus on the procedure to 
implement the Temporary Incapacity Leave 
and Permanent Incapacity Leave as provided 
in the Policy and Procedure on Incapacity 
Leave and Ill-Health Retirement framework4 
(PILIR).  
 
Temporary Incapacity Leave (TIL) 
 
In terms of clause 7.1.2 of PILIR, for an 
employee to qualify for TIL, she/he should 
first have exhausted his/her normal sick 
leave days provided for in the 36 month 

                                           
2
 Clause 14(1) of the Determination and Directive on 

Leave of Absence in the Public Service, August 2012. See 
also section 22 of the BCEA. 
3
 Clause 7.5 

4
 PILIR, April 2009, Determined in terms of section 3(2) 

of the Public Service Act, 1994 

leave cycle as indicated in section 22 of the 
BCEA and clause 14(1) of the Leave 
Determination, 2012 and should, according 
to the treating medical practitioner, require to 
be absent from work due to a temporary 
incapacity. In the event where an employee 
has few normal sick leave days which cannot 
cover the whole period of absence as 
recommended by his/her treating medical 
practitioner, the employee must submit two 
applications to the employer. One application 
must be completed on the normal Leave 
Form indicating the remaining normal sick 
leave days. The remaining days of absence 
must then be completed in terms of PILIR. 
 
TIL Short / Long? Which application form 
to use? 
 
Temporary incapacity leave (TIL) has short 
and long periods of incapacity leave. 
Clause 7.1.3.1 describes short period to 
occur “if the employee is absent for not 
longer than 29 working days per occasion, 
after the normal sick leave credit have been 
exhausted, in a sick leave cycle”. Annexure 
A of the PILIR framework document must be 
used when applying for a short period of 
incapacity leave. Clause 7.1.3.2 states that a 
long period of incapacity occur “if the 
employee is absent for 30 working days or 
more per occasion, after the normal sick 
leave credit have been exhausted, in a sick 
leave cycle”. Annexure B on PILIR 
framework document must be used when 
applying for long period of incapacity leave. 
The Human Resource Management sections 
in the departments must have a clear 
understanding of the difference between the 
two periods of incapacity and should advise 
employees and their supervisors accordingly. 
 
Procedure for application of Short TIL  
 
In order for an application to be considered, 
the application form and supporting 
document must be submitted within 5 
working days. Clause 7.2.2 provides that it is 
compulsory for an employee to attach 
medical certificates from his treating doctor 
as indicated in the Leave Determination 
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Policy. However, it is optional to attach a 
medical report not older than six (6) months, 
X-ray reports, current blood test, scan results 
and written motivation provided by the 
employee. The employer must on receipt of 
the application from the employee, grant 
conditional approval for a maximum of 29 
days consecutive working days.  
 
The employer must then submit the 
application to the Health Risk Manager5 
(HRM). Clause 7.2.3 provides that the HRM 
must acknowledge receipt of the above-
mentioned report within two working days 
and confirm in writing that the employer shall 
receive feedback on the application within 12 
working days. It is incumbent on the 
employer to ensure that the HRM receives 
the report and required attachments.  
 
It is therefore advisable that the HRM should, 
upon receipt of the application, conduct pre-
assessment of the submitted documents 
(using a checklist) to determine if all the 
information has been provided by the 
employer and the applicant. Where the 
employer or the employee has not provided 
critical information as expected, to send back 
the application documents or request 
outstanding information immediately, to avoid 
keeping incomplete application documents 
for long.  
 
The HRM is expected to make thorough 
assessment of the employee’s incapacity. In 
Imatu obo Strydom v Wintzel Municipality 
and SA Local Government and Others, Case 
No. CA 08/08 LC the Court held that the 
conclusion as to the employee’s capability or 
otherwise can only be reached once a proper 
assessment of the employee’s condition has 
been made.6  

                                           
5
 The Health Risk Manager (HRM) is a company of 

multidisciplinary medical experts, specialising in 
occupational medicine appointed to assess and advise 
the employer on employees’ applications for incapacity 
relief, the employer being responsible for the final 
decision. 
6
 Imatu obo Strydom v Wintzel Municipality and SA Local 

Government and Others, Case No. CA 08/08 LC 

 
Part B of the Annexure A provides for the 
employee to grant consent for his/treating 
doctor to be contacted for information. In the 
event where an employee has consented to 
this, the HRM must do so in order to have 
sufficient information prior to providing advice 
to the employer.  
 
Clause 7.2.4 provides that “The Health Risk 
Manager must then undertake an 
assessment. The purpose of the assessment 
is to- 
7.2.4.1. determine the validity of the 
application for temporary incapacity Leave;  
7.2.4.2. determine the need for ongoing 
temporary incapacity leave; 
7.2.4.3. determine the appropriate duration of 
the leave; 
7.2.4.4. provide preliminary advice on the 
management of the condition; and 
7.2.4.5. advise a full health assessment, if 
applicable” 
 
It would therefore be improper for the HRM to 
conduct an assessment and make 
recommendations to the employer on the 
basis of insufficient or incomplete 
information.  
 
The employer must within 30 days of receipt 
of the application and medical certificate, 
approve or refuse the TIL granted 
conditionally7. Reference is made to HCB du 
Plessis v Public Service Coordinating 
Bargaining Council in which it is stated that 
clearly the granting of temporary incapacity 
leave is at the discretion of the National 
Commissioner or delegated authority8 
However, in making a decision the employer 
must consider the HRM advice, additional 
information provided by the employee and all 
other relevant information available to the 
employer9. If the employer approves the TIL 
granted conditionally, such leave must be 
converted into TIL. Clause 7.2.10 provides 

                                           
7
 Clause 7.2.9 

8
 HCB du Plessis v Public Service Coordinating Bargaining 

Council, case no: JR 2218/11, LC  08/15 
9
 Clause 7.2.9 of the PILIR Policy 
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that if the employer refuses to grant the TIL 
granted conditionally, the employer must 
notify the employee in writing and provide 
reasons for his refusal. As recourse, the 
employer must advise the employee of the 
grievance procedure to be followed if not 
satisfied with the decision of the employer.  
 
The employer must also request the 
employee to indicate in writing, within 5 days 
of the date of the employer’s notice to 
him/her, whether or not the period of 
unconditional leave should be covered by 
annual leave (to the extent of the available 
annual leave credits) or unpaid leave, and 
that if he/she fails to notify the employer of 
his/her choice the period will be covered by 
unpaid leave. 
 
Clause 7.2.11 states that “the employer must 
cover the period of absence, referred to in 
paragraph 7.2.10.2 in accordance with the 
employee’s written notification or, if the 
employee fails to notify the employer in terms 
of that paragraph or the annual leave credits 
are insufficient, the relevant period of 
absence must be covered by unpaid leave.” 
According to this clause, if no notification is 
received, the employer must upon expiry of 5 
days of delivery of the letter to the employee, 
subject to available leave credits, convert 
such days of absence into annual leave. The 
employer may implement leave without pay 
only at employees’ notification or where the 
annual leave days are insufficient to cover 
the days of absence. 
 
Procedure for application of long TIL 
 
As indicated above, application for long term 
temporary incapacity leave comprises of 30 
days or more requested per occasion. The 
conditions applicable in the short temporary 
incapacity leave are also applicable to long 
temporary incapacity leave, this part will 
focus on those conditions that are not 
provided above.  
In this category, an employee may be 
subjected to a full assessment by the HRM, 
which may include second or further medical 
opinions and/or functional assessments by 

an occupational therapist. Clause 7.3.1 
further provides that this will allow proper and 
detailed evaluation of the employee’s health 
condition and the opportunity to assess 
whether the condition is serious enough to 
warrant temporary incapacity leave for a long 
period or otherwise, and where applicable 
alternative employment or to adapt work 
circumstances/duties of the employee.   
 
Permanent incapacity leave 
 
This leave is applicable to those applicants 
who cannot perform their duties due to 
permanent incapacity. Clause 7.4.1 provides 
that “an employee shall not directly access or 
apply for permanent incapacity leave. The 
Employer may grant an employee up to a 
maximum of 30 working days’ permanent 
incapacity leave once s/he has following the 
above-mentioned assessment process 
determined that an employee’s condition is 
permanent. The Employer must during this 
period and in accordance with the advice of 
the Health Risk Manager, ascertain the 
feasibility of- (a) alternative employment; or 
(b) adapting duties or work circumstances to 
accommodate the employee”  
 
In Imatu the Court held that importantly, if the 
assessment reveals that the employee is 
permanently incapacitated, the enquiry does 
not end there, the employer must then 
establish whether it cannot adapt the 
employee’s work circumstances so as to 
accommodate the incapacity, or adapt the 
employee’s duties, or provide him or her with 
alternative work if same is available.” In MT 
Weber v MEC for the Department of Health, 
Western Cape, C993/11, (2013) 34 ILJ 1315 
LC the Court held that the employer has a 
reasonable duty to accommodate an 
employee on ill-health. This is should be 
done in line with clause 7.4.1 (a) and (b) of 
the PILIR framework. 
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Observations made from the PSC 
investigations of grievances emanating 
from TIL and related applications 
 
 Although the decision to grant or refuse 

the application lies with the employer, the 
PSC has observed in most of the 
investigated grievances that departments 
tend to rely solely on the HRM 
recommendations and fail to apply their 
mind in order to make an informed 
decision. This is mostly observed from 
outcome letters forwarded to the 
applicants, where it is indicated that “as 
per the recommendation of the HRM, 
your application is declined”. This is 
clearly communicating the 
recommendations of the HRM sent to the 
department to the applicant. 

 There are instances where applicants are 
not provided with reasons for declining 
applications. 

 Wrong application forms were used, thus 
resulting in assessments delays and or 
applications being denied. 

 Application forms forwarded to the HRM 
were not completed in full, or where 
critical information was supposed to be 
provided the form was marked “N/A”. 

 Application forms not signed by the head 
of department or delegated authority. 

 Application for incapacity only made 
more than three months or more after the 
employee’s absence from work.  

 Timeframe for providing feedback to the 
applicant not complied with, resulting in 
employees sitting at home for long and 
only called back to work, at times, after 
several years of the application. 

 For some departments with regional 
offices it was found that there were 
challenges with coordination of 
applications, i.e. completing and 
forwarding information to the HRM, thus 
resulting in non-compliance and blame-
shifting. 

 
 
 

Conditional granting of TIL and 
application of section 38(2)(b)(i) of the 
PSA, 1994 
 
As already indicated above, PILIR provides 
that incapacity leave is granted conditionally 
at the employer’s discretion, as provided for 
in the Leave Determination and PILIR10. It 
further provides that the employer has 30 
working days of receipt of the application and 
medical certificate to approve or refuse the 
TIL granted conditionally11. There is often 
dissatisfaction from employees when, after 
investigation, the TIL is not approved or is 
partially approved, and unpaid leave has to 
be implemented due to insufficient annual 
leave credits. This is so despite the additional 
warning put in the first page of the TIL 
application forms that TIL is granted 
conditionally subject to an investigation, and 
that if declined the leave shall be converted 
to annual or unpaid leave. 
 
Where conversion results in unpaid leave, 
complaints vary from claiming that *the 
department was not supposed to convert the 
declined leave to unpaid leave since they 
failed to deal with the application within 30 
working days; *section 38(2)(b)(i) of the 
Public Service Act, 199412 does not have 
application in the matter because the 
payments made during conditionally granted 
TIL do not constitute “overpayments” of 
remuneration arising from “an error” in 
calculating remuneration; *the department 
did not consult the employee before making 
deductions; *there was no consent to the 
deductions made or being made; *the 
department should have approved the TIL 
application. 
 
 
 
 
 

                                           
10

 Clause 7.1.1 
11

 Clause 7.2.9 and 7.3.5.1(e) 
12 Section 38(2)(b)(i) of the Public Service Act, 1994 

deals with recovery of monies not due to the 
employee.  
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Does the delay in finalising application within 30 days mean 

that the conditional leave will automatically be a paid leave 

irrespective of outcome of assessment? 
 
In Public Service Association of South Africa 
and Another v PSCBC, Gouvea and Others13 
Cele, J held that where an application for 
temporary incapacity leave is declined 
outside the 30 day investigation period, any 
deduction from an employee’s salary for the 
period (outside the 30 day period) that he or 
she was awaiting a decision from the 
employer would offend the prohibition against 
retrospectivity.  
 
He stated that “the consequence of a 
retrospective effect is that it amounts to an 
unreasonable and arbitrary exercise of a 
discretion with unfair consequences to an 
employee”. However, in disagreeing with this 
judgement Whitcher, J stated in POPCRU 
obo Mbongwa v The Department of 
Correctional Services14, and referring to 
Bezuidenhout / Department of Health: 
Eastern Cape (2014) 23 PSCBC 4.2.2, 
unreported, that this has been taken to mean 
that “employees cannot be subjected to leave 
without pay/monthly deductions from their 
salary (in order to recover salary paid, where 
an application for TIL/IHR is declined for a 
period they have been off work sick) or 
stoppage of salary unless the application is 
declined within 30 days or unless they have 
been given a date to return for work and 
have failed to do so.”  
 
Whitcher J held that this interpretation of 
PILIR is not sustainable since an employee 
applying for temporary incapacity leave has 
not yet been granted that leave. He indicated 
that late determination by the employer and 
subsequent instruction to pay back money to 
which the employee was not entitled does 
not produce a decision that retrospectively 
deprives the employee of a right to the 

                                           
13

 [2013] ZALCD 3 (at para 20), unreported. 
14

 Case No. D642/15, Reportable: Judgement delivered 
on 23 November 2016 

payment in question, as the employee was 
conditionally paid a salary while the 
application for additional leave was being 
considered. The conditionality of payments to 
an employee, subject to a medical 
assessment, does not harden into an 
entitlement after the 30 day investigation 
period lapses, he said.  
 
Further that there is no basis, in light of 
clauses 7.2.2.2, 7.3.3.2 and a warning at 
note 4 of the PILIR application forms, that a 
reasonable employee applying for additional 
leave can assume that he/she would be 
entitled to be paid for his/her absence from 
work even if a medical assessment did not 
go in his/her favour, even if delayed.  
 
According to the judgment, “…if the 
underlying medical condition which prompted 
an employee to seek additional sick leave, is 
assessed not to have warranted such leave, 
this fact must determine what happens to any 
payments they received while applying and 
not the employer’s delay in attending to the 
application.” He held that section 38(2)(b)(i) 
of the PSA applies to the applicant’s case in 
that he received remuneration not due to 

him.  
 

Can unpaid leave be implemented without due process or 

agreement between the parties? 
 
In PSA obo Ubogu v Head of the Department 
of Health, Gauteng and Others15, the Labour 
Court dealt with the issue whether section 
38(2)(b)(i) of the PSA entitles the State, as an 
employer, to recover monies wrongly paid to 
its employees directly from their salaries 
without due process or agreement between 
the parties. It considered whether deductions 
made in terms of this section amounted to 
untrammelled self-help as prohibited by 
section 1(c) of the Constitution, and had 
concluded that the deductions in terms of this 
section violated the spirit, purport and objects 
of the Bill of Rights and amounted to 

                                           
15

 [2017] ZACC 45 
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untrammelled self-help. The Court declared 
the section to be unconstitutional. The PSA 
lodged a confirmation application in the 
Constitutional Court.     
 
The Constitutional Court held that “The 
mechanism through section 38(2)(b)(i), as 
currently formulated, is unfair. It promotes 
self-help and imposes strict liability on an 
employee in respect of overpayment 
irrespective of whether the employee can 
afford the arbitrary determined instalments 
and was afforded an opportunity for legal 
redress…… 38(2)(b)(i) does not pass the 
constitutional muster.” According to the 
decision, the self-help permitted by this 
section violates the legality principle in 
section 1 of the Constitution, and undermines 
the judicial process as protected in section 34 
of the Constitution.   
 
It is therefore very important that employees 
are consulted and agree to the deductions. In 
cases where employees refuse to agree to 
the deductions the State Attorney’s office be 
approached to assist in recovering the 
monies from the employee.  
 
Tips to HR and LR officials dealing with 
TIL applications and grievances   
 
In order to make proper findings and 
recommendations aimed at improving 
department’s efficiency in dealing with ill-
health incapacity leave applications as well 
as improving sound labour relations, 
grievance investigators should, in their 
investigations, pay attention to the following: 
 Timeframes: Were timeframes for the 

following complied with: lodging TIL 
application; verification of the application 
documents by the department (see 
checklist in Part D of the forms); 
acknowledgement of documents by the 
HRM; submission of report to the 
department by the HRM; communicating 
decision to the employee; appeal made by 
the employee?  

 Application form(s): *Was the right 
application form used? (Annexure A for 
short TIL and Annexure B for long TIL; and 

Annexure F for shortened ill-health 
retirement. *Were all the parts/sections of 
the forms properly completed by both the 
applicant and delegated authority of the 
department? *Was the applicant’s medical 
certificate attached when submitting 
application to the department and the 
HRM? *Were forms signed by both 
parties? *Were previous sick leave records 
provided by the department to the HRM?   

 Assessment by the HRM: See clause 
7.3.5.1(a) to (e) of the PILIR and Annexure 
G to check this. 

 Department’s decision: Did the 
department apply its mind after receiving 
the HRM recommendations or they just 
communicated the latter’s outcome report 
to the applicant? (This can be deduced 
from reasons in the outcome letter to the 
applicant.) Was alternative employment or 
possibility of adapting duties or work 
circumstances to accommodate the 
employee’s disability considered? (What 
was taken into consideration – nature of 
incapacity, employee’s qualifications, work 
experience, other skills, possibility of 
reskilling, environment, etc?) 

 Outcome letter: Did the letter provide 
reasons for the department’s decision? If 
the application was declined, was the 
employee given a date by when to return 
to work? Did the letter indicate a process 
to be followed in case the applicant is not 
satisfied with the decision? 

 Unpaid leave: What process was followed 
before this was effected?  

 Non-kept appointments: How did the 
department deal with the applicant’s failure 
to honour appointments for further medical 
examination? 

 Consequence management: How did the 
department deal with failure by the 
employee to submit application within the 
prescribed timeframe, or supervisor to 
properly manage it? 
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YEARS OF EXPERIENCE CONSIDERED 
WHEN SHORTLISTING FOR 
APPOINTMENT IN THE PUBLIC SERVICE 
 
Introduction 
 
The workforce is one of the most valuable 
assets of any organization. The workforce 
efficiency and talent are critical to any 
organization strategic success and 
competitive advantage16.  For this reason an 
organization must be rigorous in its 
recruitment and selection process to ensure 
that it meets its human resource needs.  
Recruitment is a process of sourcing, 
attracting, shortlisting, selecting and 
appointing the most suitable candidate for 
the job within an organization17.  
 
The recruitment process entails among other 
things, the placing of advertisement which 
should be realistic in nature. To attract 
suitable candidates, an advertisement should 
be clearly crafted in order to specify the 
organization’s needs with regard to the 
vacant position, and attract the most suitable 
candidate for the job. 
 
Paragraph 5.1.2 of the White Paper on 
Human Resource Management in the Public 
Service, 1997 determines, inter alia, that 
“Identifying and attracting suitable applicants 
depends on the effectiveness of 
departmental advertising, both in terms of the 
substance of the advertisement and the 
extent to which it reaches the target 
audience. In drawing the advertisements, the 
following principle should be applied:  
 

 The advertisement should include an 
accurate description of the duties to be 
undertaken, and the criteria which will be 
applied in selection. 

                                           
16

 Gabčanová, I. 2011. The employees – the most 
important asset in the organizations. Human Resources 
Management and Ergonomics, V(1), 1-12. 
17

 Adam, S. 2016. Mathematical models and non-
mathematical methods in recruitment and selection 
processes. Reviewed papers form 17th international 
conference. Mekon 2015 

 

 Qualification should not be defined 
primarily or solely in terms of educational 
attainment, but should, for example 
include skills and relevant experience …” 
 

The advertisement for the post would 
normally indicate the number of years of 
experience required to be considered for 
appointment. The issue of the number of 
years of work experience required for 
appointment can be an antagonistic one 
since those interested in the position may 
interpret it differently. If not explicitly 
expressed in the advertisement, this may 
also lead to disgruntlement. Determining the 
number of years of experience may be a 
daunting task.   
 
The question that arises is exactly how to 
calculate the number of years of experience. 
Should the calculation stop on the closing 
date of the advertisement or the date of 
shortlisting?  For instance, should the 
application of a candidate who, by the closing 
date, is left with a week to complete the 
number of years of experience stipulated in 
the advertisement, be considered or not 
since at the time of the shortlisting he/she 
would be qualifying?   
 
The following issues normally come to mind 
when considering the number of years of 
experience: 
 
What is work experience? 
 
Work experience is defined as “...any 
experience that a person gains while working 
in a specific field or occupation.18 
 
Section 20(3) of the Employment Equity Act, 
1998 provides that, “For the purpose of this 
Act, a person may be suitably qualified for a 
job as a result of any of, or any combination 
of that person’s – 
 
(a) formal qualification 

                                           
18

https//en.wikipedia.org/wikepidia.org/wiki/work 
experience 

https://en.wikipedia.org/wiki/Experience
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(b) prior learning 
(c) capacity to acquire, within a reasonable 

time, the ability to do the job’ 
 
The above definition clearly indicates that the 
time one spent in doing voluntary work as 
well as during internship cannot be ignored 
when the number of years of experience is 
calculated.   
 
Period of internship 
 
An internship is a period of work experience, 
offered by an organisation, usually lasting for 
a fixed, limited amount of time. Internships 
are usually undertaken by students and 
graduates looking to gain relevant skills and 
experience in a particular field. 
 
Some qualifications, like medical 
qualifications require one to undergo 
internship in order to obtain the qualification.  
While the person undergoing internship for 
the purpose of obtaining qualification is not 
yet qualified, it is imperative that the period 
spent during internship should be taken into 
account when calculating the number of 
years of experience.  This is particularly so 
because during the internship period, the 
incumbent gets a feel of the working 
environment.       Government realizing that 
most companies require a number of years of 
experience to employ newly qualified 
candidates, introduced internship 
programmes.   As the purpose of the 
introduction of these programmes was to 
afford newly qualified graduates the much 
needed experience, it becomes logical that 
the period spent during this period should be 
taken into account when the number of years 
of experience is calculated. 
 
Probation period 
 
Appointment on probation is provided for in 
section 13(1) of the Public Service 
Amendment Act, 2007. Regulation 68 of the 
Public Service Regulation (PSR), 2016 
stipulates that “Persons or employees who 
are appointed to the public service for a 
period exceeding one year shall serve a 

probationary period of 12 calendar months, 
excluding the number of days for which leave 
has been taken by him or her during the 
period of probation or extension thereof.”  
 
Junaid Fazloodeen19 defines probation in the 
Employer’s Guide to Probation as a new 
appointment whose continuation of the 
contract (written or unwritten) is conditional 
on whether the employee’s work 
performance during the probationary period 
shows that the employee is able to carry out 
the work properly, or not. He further argues 
that the employer does not have a free 
license to fire the probationer if the employer 
believes the employee’s performance to be 
unsatisfactory. 
 
An employee on probation is not a 
‘permanent’ employee.  Confirmation of 
employment after probation is necessary for 
an employee to be considered a permanent 
employee. The question that arises is 
whether the period of probation when an 
employee has not yet been confirmed on a 
permanent basis can be considered when 
the number of years of experience is 
calculated.  Item 8 of schedule 8 of the 
Labour Relations Act, 1995- Code of Good 
Practice: Dismissal, provides that- 
 
(1) (a) “An employer may require a newly-

hired employee to serve a period of 
probation before the appointment of 
the employee is confirmed. 

 
(b) The purpose of probation is to give 

the employer an opportunity to 
evaluate the employee’s 
performance before confirming 
employment”. 

 
A newly hired employee may be placed on 
probation for a period that is reasonable 
given the circumstances of the job. This 
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period may be determined by the nature of 
the job, and the time it takes to determine the 
employee’s suitability for continued 
employment. From the above quoted 
provision, it is apparent that an employee 
who is on probation and whose employment 
is not yet confirmed is not yet ‘fully’ 
employed.  
 
Cognisant of the PSA and LRA provisions, 
and taking into consideration the fact that 
work experience through ‘internship’ should 
be taken into consideration when calculating 
years of work experience,  it is clear that the 
period one served on probation, especially 
after confirmation, should be taken into 
consideration.  However, should the 
probation not be confirmed due to poor 
performance, then the period served should 
not be counted.  
 
Acting Period 
 
Section 32(2) of the PSA20 stipulates that an 
employee may be directed in writing to act in 
a post subject to such conditions as may be 
prescribed. Regulation 63(2) provides that a 
person so directed should have the 
necessary competence for the post for which 
he / she is appointed to act.  In spite of the 
PSA provisions, often employees with 
potential are appointed to act and the acting 
is rotted among several employees as a 
means of exposing and capacitating them.   
 
The Public Service Coordinating Bargaining 
Council Resolutions provides for maximum 
periods of acting on a position for levels 2-12 
and for members of the Senior Management 
Service (SMS). Although this is the case, 
some departments, in violation of the 
Resolution, often make employees to act in a 
position for extended periods. Some beat the 
policy by breaking the acting period with a 
week or so after the expiry of the term of 
acting of the employee.  There are instances 
where the ‘acting appointment’ is not even 
interrupted because employees are 
reappointed the day after the expiry of the 
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 Public Service Amendment Act, 2007. 

acting period – thus extending acting 
appointments to anything between 18 
months or even 5 years.  This practice is 
contrary to prescripts and be discontinued.  
The question that arise, is whether the acting 
period should be taken into account when the 
number of years of experience are 
considered for purposes of shortlisting. 
 
In view of the fact that only persons who 
have the necessary competence for the post 
can be appointed to act, it becomes logical 
that the period the employee has acted in the 
position should be considered when the 
number of years of experience are 
calculated. The same principle would apply in 
instances where employees are appointed to 
act on the basis of their potential but not 
competence. However, in both instances, this 
should not be done in exclusion of other 
requirements of the post as stated in the 
advertisement, as well as other prescripts 
applicable in the Public Service. To ensure 
fairness, this must be applied consistently 
across the institution, and for all posts.   
 
It should also be mentioned that the fact that 
an employee has been appointed in an 
acting capacity does not create a right or 
legitimate expectation to be appointed when 
the vacant post is advertised21. 
 
With the issuing of a directive by the 
Department of Public Service and 
Administration prescribing the number of 
years required to be promoted to and within 
the Senior Management Service level, the 
issue of acting in a higher position becomes 
even more significant when calculating the 
number of years of experience. 
 
The cut-off date: Closing date or 
shortlisting date?  
 
Concerning the cut-off date when counting 
the number of years of experience, a 
discussion of a grievance that was 
considered by the Public Service 
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Commission (PSC) in this regard is most 
relevant. 
 
The aggrieved applied for a post of Senior 
State Advocate that required eight (8) years 
post qualification experience.  The post was 
advertised on 31 August 2014 with a closing 
date of 15 September 2014. Scrutiny of 
documents submitted to the PSC revealed 
that the aggrieved was appointed as State 
Advocate on 1 November 2007 which means 
on 15 September 2014, she had six (6) 
years, 10 months and 15 days of post 
qualification experience as at the closing 
date of the advertisement.  The aggrieved 
argued that the calculation of her number of 
years of experience was in her opinion 
incorrect as it was based on the date of her 
degree certificate and not the day of her last 
credit having been obtained which was the 
earlier date, and which would mean that she 
had the stipulated eight (8) years of 
experience required to be considered for the 
post. 
 
In response to the argument of the 
aggrieved, the Department indicated that the 
aggrieved did not qualify for consideration for 
the post as she did not have the 8 years’ 
experience required for the post at the time 
of the closing date of the advertised post. 
 
The aggrieved obtained her qualification on 20 
October 2006 and was appointed as an 
Advocate with effect from 01 November 2007. 
In spite of her last date of credit or date of 
conferment of qualification, at the time of the 
advertisement for the post on 31 August 2014 
and the closing date which was 15 September 
2014, she had 6 years and 10 months of legal 
work experience.  Based on the above 
argument, the PSC came to the conclusion 
that her grievance was unsubstantiated as the 
aggrieved did not meet the required eight (8) 
years’ legal work experience.  The aggrieved 
could therefore not expect to be considered for 
appointment when by the closing date for 
application she had not yet obtained the 
required eight (8) years of work experience. 
 

RIGHT TO PRIVACY AND THE USE OF 
RESOURCES PROVIDED BY THE 
EMPLOYER  
 
We all know that one employee in the open 
plan office that seems to have no time for the 
business of the employer, but lots of time for 
extended personal conversations during 
working hours, either with colleagues or with 
friends or relatives. If no one wants to talk to 
him/her anymore he/she will be busy on 
Facebook, listening to music on his/her 
cellphone or sending private emails. He/she 
is unproductive and keeps his/her colleagues 
from doing their work. If you are expected to 
achieve certain targets for the employer, this 
becomes a problem. 
 
Excessive private communications in the 
workplace always has the potential of 
negatively impacting on productivity. Even 
before the introduction of electronic 
communications, bosses all over the world 
could be heard saying to such employees: 
“Get back to work, I am not paying you to 
chit-chat!” Employees are paid by the 
employer to be engaged with the business of 
the employer. If employees spend too much 
time on personal conversations or activities 
during working hours, service delivery will 
suffer, which will impact negatively on the 
employer. The employer is after all paying a 
full day’s wage in return for a full day’s work. 
 
A talkative employee can be told by the 
supervisor to stop talking and focus on 
his/her work, but how can the boss ensure 
that employees are not abusing electronic 
communication technologies for personal 
conversations? This is much more difficult to 
detect and control. An employee may appear 
to be working, while actually conversing with 
his/her friends on email or other social media 
platforms that accessible through the 
computer. 
 
Almost every office worker these days is 
provided with a computer to execute their 
duties. Private communications involve 
platforms like electronic mail, SMS, 
Facebook, WhatsApp, and Twitter etc. 



 

 
12  

  

  
  
  
  

which are accessed during working hours on 
networks and or devices that belong to the 
employer and are paid for by the employer. 
As the owner of the systems, the employer 
has a right to protect its interests and to 
ensure efficient and effective operation of its 
resources.  
 
Due to the fact that electronic 
communications can be monitored relatively 
easily, this seems to be the logical solution, 
but it may clash with the employee’s right not 
to have their privacy to communications 
invaded.  
 
In terms of Section 14 of the Constitution, 
everyone has the right to privacy, which 
includes the right not to have their person or 
home searched, their property searched, 
their possessions seized, or the privacy of 
their communications infringed, but of course 
in terms of section 36 of the Constitution all 
rights may be limited. 
 
The Constitutional Court, in the case of 
Gaertner & Others v Minister of Finance & 
Others 2014 (1) BCLR 38 (CC), stated that 
‘Privacy, like other rights is not absolute. As a 
person moves into communal relations and 
activities such as business and social 
interaction, the scope of personal space 
shrinks.’  
 
It would therefore seem that as soon as a 
person moves into a public domain this right 
to privacy diminishes, and the employer may 
be within his/her rights to monitor the 
communication that takes place on his/her 
electronic systems. Where it can be proven 
that the employee caused prejudice to the 
employer through his/her actions on the 
employer’s electronic system, disciplinary 
action may be necessary. However, the 
employer does not have carte blanche in this 
regard and may find himself/herself on the 
wrong side of the law for monitoring the 
actions of employees online. 
 
Section 2 of the Regulation of Interception of 
Communications and Provision of 
Communication-Related Information Act, 

2002 (Regulation of Interception Act) states 
that no person may intentionally intercept or 
attempt to intercept any communication. 
Contravention of the provisions of the 
Regulation of Interception Act is a criminal 
offence.  However, sections 3 to 11 of the 
Regulation of Interception Act lists written 
consent, taking reasonable steps to inform 
and obtaining express or implied consent as 
instances where there will be no 
contravention of section 2. 
 
The employer would therefore have to take 
reasonable steps to inform the employees of 
any digital measures put in place before 
intercepting or scrutinising their personal 
communications. Reasonable steps to inform 
the employees would start with an extensive, 
electronic media policy and thereafter the 
employer should ensure that their employees 
read, understand and bind themselves to the 
policy in writing. This will satisfy the 
requirements of the Act of written consent, 
taking reasonable steps to inform and 
obtaining express or implied consent. 
 
With these measures in place the employer 
will be able to monitor online behaviour of 
employees and ensure that its electronic 
systems are used for the business of the 
employer and not as an extension of an 
employee’s personal life. For the employer to 
allow only official electronic communications 
would also be unreasonable and would have 
a negative effect on the morale of 
employees. An allowance should be made in 
the policy for limited private use of the 
employers electronic systems, as long as it is 
nor excessive and does not interfere with the 
employers business. 
 
In a document entitled: “Privacy and Social 
Networking in the Workplace FRANCE, 
GERMANY & THE UK” it is mentioned that: 
“in France, employers who want to monitor, 
restrict, or forbid the use of social networking 
have to be very cautious, because all 
employees have a right to privacy, even at 
the workplace during working time, according 
to Article 9 of the French Civil Code. 
Employers may limit the use of social 
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networks by requiring that employees do not 
disclose confidential information or trade 
secrets. Restrictions can be made through 
the employment contract, by implementing a 
duty of confidentiality or a non-compete 
covenant to the employee; staff handbooks 
or codes of conduct, to inform employees 
about the terms and conditions of Internet, e-
mail and social networking use. 
 
When it comes to the private use of e-mail 
and Internet communications, German law 
draws a sharp distinction between private 
use of the employer’s equipment at work 
(which, if generally allowed, may only be 
monitored to the extent required to detect 
evidence of serious criminal misuse) and 
private use in private, which is mostly 
protected by privacy laws.” 
 
In conclusion, the employer should set clear 
rules for the use of its electronic systems and 
should make employees aware of any 
monitoring that will take place. 
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